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[Title]
Acquisition of Bills without Knowledge and Gross Negligence

[Deciding Court]

Supreme Court 
[Date of Decision]

20 June 1977 
[Case No.]

Case No. 1041 (o) of 1976 
[Case Name]

Claim for Payment on Promissory Note 
[Source]

Hanrei Jiho No. 873: 97; Kinyu Shoji Hanrei No. 533: 13
[Summary of Facts]

X (Plaintiff) acquired from A two promissory notes both drawn by Company Y (Defendant), for a combined sum of \1,000,000. X presented the notes at the place for payment on maturity, but was unable to obtain payment. X then sued Company Y for payment, in X’s capacity as the holder of notes that had been successively endorsed. The notes in question had, however, been stolen. A had been in debt to X, but had been unable to pay. Around the start of September 1971, while performing work on site at Company Y, A stole blank check forms from Company Y’s office, wrote out checks for \1,150,000 in the personal name of Company Y’s representative, and delivered these forged checks to X. X ultimately learnt that the checks were bad, so it was decided that A should provide promissory notes in lieu. Again without authorization, A removed the notes in question from Company Y’s office, and on or around 11 September 1971 it delivered these to X, purporting to have received them from Company Y in connection with his work for Company Y.
In response to X’s claim, Company Y asserted that in these circumstances there was no act of delivery between it and A in the drawing of the notes, and furthermore, if X had not been aware of the facts, that represented gross negligence by X.
The court at first instance upheld X’s claim on that basis that no gross negligence could be found in X. However the intermediate appeal court (Tokyo High Court decision, 5 July 1976, Hanrei Jiho No. 829: 91) ruled with reverse effect, as follows, before dismissing X’s claim with prejudice on the merits.
“A had a ‘track record’ so to speak where he had already once delivered to X a bad payment of \1,150,000 using checks that he had stolen in the name of Mitsuo Minorigawa. X should therefore have had misgivings from the first about the authenticity of the two notes in question, since A delivered these notes immediately thereafter to replace those checks, and particularly since the drawer of the two notes was Minorigawa Industry Co., Ltd., the representative of which was Mitsuo Minorigawa. (Since ‘Minorigawa’ is not a common surname, it would surely have brought to mind a connection with the stolen checks described above.) Judging moreover from the facts that the total value of the two notes in question amounted to \1,000,000, and that A was a tiler, an average person would naturally have had doubts as to whether or not A had lawful authority to be the drawee on the two notes, and it can therefore be regarded as common sense to have researched the authenticity of the notes in one form or another, for example by making inquiries with the individual in whose name the notes were drawn or with the bank responsible for payment on the notes. (In fact, at B’s suggestion, X had undertaken this research shortly after receiving the checks described above). In this case however, X’s utter failure to have undertaken this research in circumstances such as they are described above, where this Court can find the presence of no special circumstances, constitutes a significant neglect of the duty of care of the average person, and is rightly described as gross negligence.”
Whilst X filed a final appeal against this decision, the Supreme Court upheld the decision of the lower court, and dismissed X’s appeal.

[Summary of Decision]

“The evidence presented before the lower court is sufficient to affirm the finding made by the lower court to the effect that at the time when X acquired the notes in question from A, there were circumstances present that ought to have caused X to be suspicious about how A came to be in possession of those notes. It was also reasonable of the lower court to rule that X was grossly negligent when it undertook no research at all in any form in respect of the authenticity of the drawing of the notes, for example by making inquiries with the individual in whose name the notes were drawn or with the bank responsible for payment on the notes, notwithstanding that X had a duty of care to do so. It follows that there was no illegality, as asserted by the Appellant, in the processes adopted by the lower court to reach this finding or this decision.”

